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The defendant oceUndf that tikis laoldent oat «lwt by 
iNffteilft taalaUBot of omrmL 

Fractions of Trial coart la Criminal Prosecution, la npH 
to the lilt of amity, is to dot oral wo whether the ioooo is 
brought, into the ease by evidence, ant if eo, then It should bo 
admitted to the jwy with Instructions that If the jury bad 
a roasenahle doubt of defendant 9 * amity, there suet be ea 

#9. Vte Attorney Joan Dwyer did net raise a defense on 
sanity la the defendant*a case, the defendant did net reealve 
das p ro cess of lav* 

In the recoct opinion of tbo United states Su p re mo court 
delivered by Justice Frankfurter in People 72 S.ct. 208, 

209* The dae process clones places upon this court the duty of 
exercising a jsbpat, within the narrow confines of judicial 


facilities of the doe prooess clause nay be indefinite 
but the node of their aseertaliment le net self 
willed; la each ease *dne process” rofalros an evaluation based 

iry pranced in the iplrlt of eolence, on a 
of facte exactly and fairly stated, on the da- 
itlan of oemfllotlng claims, sae c ounty 

209 U.S. 349,308, 261 S. Ct. 029, 631, 98 L.Hd, 

828 , 

#10* Detective Velfe cane to the residence of the de¬ 
fendant to tafulre about an swtemeblle that was fotmd abandenad, 
but could not mm* Tbo oar bad boon purchased in the dt fr*"** * 




Dficoiin Vtlft 



It la ari a r m that (In olatriot cor* Mu aartaat a 
haring in opaa a a rt ant bsvt Bar-ant Valfa ant Atfarnay 
Dayar ant h». >1 71 111 famr Matriat Attamay yraacnt at tha 



If Mdi stataa AUamf. 


# 1 *. Tha lamaal rata ta aaU 


C ar— SattarfialA haa hart all—ai la aa— la tha cart af 


Appaala far tha Blatrlat af Calrhla aa a fa—a pa—aria ta 
tha oaaa. la ar trial aal o—r l ctad ar rail ary — thla aa— 
oharga ami —1—1 4 • IS yaara la tha filatfiet caart far tha 
®i*trlct af calrita* naf—itrt la alaa a— a tag a art—■ af 
ft— ft— ta flftaaa yaara far thla a—a eri—♦ 

# 11 * la a lata lairtii— af tha Appaala caart la tha 


c aar t af Appaala far tha alatrlat af rairhla, a— Banala 
Wirt fall ar gftar a ratal —laatlr aftar ha ar faom 
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Hr* Mk b. Bailor* (15681) 

Bex #88 

lortw* Virginia 


l*m wry to bare Bow ao Xonf la writing* 
bat ti joo My tao» # Mr* Br y wt boo loft tba C»s. 
Att 00007*0 offloo # enfi 1*00 bow fatvlni o oortoln 
oooaot of difficulty In gattiog owo ootlw* 

I bars finally* vlth ttao fOU aooyo wUw 
of Sgt* Wolfe* gat ton tbo wheels tarnlag*oad boro 
bow prowl sort tholr oooporatlw In on Inlorrlow 
to bo bold olth M«o curroa ao noon os bo returns 
to tbo bench* So is duo book next w eak * os I 
hope to boro swathing definite for you within 
tbo wet too n o o ka * so ootbor ohot tbo wrtnw 
of oar int onflow* Z Kill supply you with tbo 
full details ao aow ao lt*o ever* 


With all 
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Vhithtr in a Milan to Tnoato mdImm, punoant 
to Milan M6 af iha Jtadlalal Coda, Appollaat ana antltlod 
la n honrln* an hla allagntlan that lav anfaraaaant offlalalc, 
vlih tho aid ar afalaaaanaa af Aafanaa aaunaal, oa nap irad to 
aaaaa hla to abandon hla appaal. 
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Cooper's dtaatlM la tbit r«ipMt MBiruUd sharply with 
that of Ballard, who had boon positively Identified. 

Ota Doeoabor 17, 1969, Bollard* s tom of Inprlson- 
aont was rodnoo d by judge Curran, tho trial judge, froa 6 
to BO yoars to 5 to 16 years. (J«l. 9)* This was oa notion 
of his attorney, Mrs* Joan Dwyer, after dl sals sal of his 
appeal and before his testlnoay against his as o sap Hoes, 

(J.A. t). Bullard Is nov serving sot that nsdlflod son tense* 

In January, 1964, tho throe aoooaplloos lnplloatod 
by Ballard - Persy Mann, Everett Jones, and B sor g o K. 
Satterfield vor* tried. Ballard was brought to oourt to 
testify for tho prosoentlon. (s. 16). Vhen ho vas sailed to 
take tho stand he asked the Judge whether he vas required to 
testify, stating he did not wish to do so. Thereupon he vas 
pemltted to confer with his attorney, Mrs. Buyer* (S. 11*16) 
As a result of this conference ho agreed to testify. 

Bullard* s testlnsny. In direst oentradletlen of his testlasny 
at his ovn trial, lnplloatod bin In the orlne along with the 
three defendants. (S. 18*49). Bullard dssorlbed In detail 
the actual oo our ro n oe of the orlne. Bullard* s nother vas also 
ealled as a witness for the proseeutlen. She repudiated her 
testlnsny at her son*s trial, and svore that he vas not at 
h e ns vhen the erlne vas ■oanlttod. (s. 8*18). The defendants 
Satterflald, Jones and Mann, were oonvleted of participating 
la the sans erlne for which Bullard and Cooper had previously 


After tho conviction of those three defendants. 


Appellant Bullard on June 9, 1964, signed an affidavit 


Satterfield. (s. 91-49). In this affidavit Appellant stated 
that his July *1, 1959 sUlwit to the polios was faIso and 
vao node because of tho prwltoi and Indus snouts of tho police; 
that ho dro pp e d his appeal h oo aa oo his lawyer orplolaod that 
it was aooossary if ho Intended f son tins "ooopo ratine "with 
tho police; and that his teotiasny at tho trial of Hub, Jobos 
and Sattorfiold was falso and Induced by falso throats of 
receiving a longer prison ton. 

On tho basis of this affidavit, ail throo dofoadants 
aorod for a now trial in July, 1964. (S. 90). Tho so notions 

voro doniod hy Judge Lavs, Oetobor 7, 1954, on tho ground that 
thoro «as no roason to believe Ballard was filing tho troth 
in his affidavit rathor than in his f stinony at tho trial of 
tho throo. (s. 79*73). Sattorfiold appoalod tho dooision f 

this Court and was ropro s o nt s d by oounsol appointod by this 

! 

Court. Coonsol onphasinod f tho Court that it was sololy on 
tho basis of Bullard 9 s f stinony that Sattorfiold was eomrietod 

and that this tostlnsny had boon ropudiatod. (Brlof of 

6-7 

Appellant. /Sattorfiold fiWft* 011 Jvlf 7, 1955, 

this Court afflrnod tho donial of tho notion for now trial, 
por earlsn. (Caso Bo. 19,004). 

Appellant* s notion tmdor Sootion 9855 of tho JUdl ol a l 
Cods, upon vhioh tho prosont prooooding is basod, sas obviously 
drawn by a laynan, and is lashing in clarity and precision. 

In it Appellant allogos: 

Cl) That ho is of low non tali ty and was forood f 
roly ontiroly upon his attorney; (J.A. 6). 

(8) That after his oonwiotion his atfmay filed an 
appeal on his behalf; (J.A. 5). 

(3) That law saferosnsnt officials falsely pronised 








they would get hiss out of trouble, at a time whan his attorney 
was not present to advise him, in order to cause his to sign an 
untrue statement admitting guilt; (J*A* 5-7)* 

(4) That his attorney thereafter adrisod him to with¬ 
draw his appeal, telling him he would go free if he did what the 
police and the Uhlted States Attorney wanted; (J.A* 5). 

(5) That the shore actions were taken pursuant to a con¬ 
spiracy on the part of law enforcement official* to prevent him 
from taking his appeal; (J*A« 5-6, S)* 

(6) That he was insane and that he was deprived of duo 
process of lav when his attorney neglected to make a defense 
of Insanity; (J*A« S-9). 

(7) That law enforcement officials used "prejudiced 
testimony" (presumably, perjured testimony) In talking to his 
mother to get her to change her testimony; ( J*A« 12)* 

By these allegations, Cowtsel understands Appellant 
to make the following contentions: 

(1) That Appellant was Induced to abandon his pending 
appeal free his conviction, and was thereby illegally deprived 
of his statutory right of appellate review, by false representa¬ 
tions of law enforcement officials, originally made without his 
counsel 9 s knowledge, but later endorsed by her, that he would 
be released If he repudiated his claim of Innocence and con¬ 
fessed the crime* 

(2) That Appellant was oonvlcted while insane, or that 
Appellant was denied the effective assistance of omsisel in 
that the defense of insanity was not raised at tho original 

trill* 

On this appeal Appellant's counsel rests wholly upon 

4/ 

allegation (1)* 

4/ Appellant was represented by trial ootmsel of his own choosing 
In view of that circus* tanoe, and In view of the fact that 
Appellant has insisted to Counsel appointed by this Cots*t that 
he does not desire to argue that he is now insane, this issue 
has not been pressed* Compare Massey v* Moore. 75 S* Ct* 145* 







1* The statutory right of a prisoner to appeal hie 
©orrrlotion Is •fundamental" and may not he Impaired by the 
motion of lav enforcement officials* 

2* Under Section 2253 of the Judlolal Code* a sentence 
is lapeaohahle on collateral attack if the prisoner has In 
fact been deprived of his statutory right of appeal by the 
action of lav enforcement official b. 

3* Under Section 2255 a motion alleging such a 
deprivation of a statutory right raises an issue of fact on 
which the prisoner is entitled to a hearing* 

4* The Appellant*» notion In this ease squarely 
presented such an Issue of fact* by alleging that defendant 
uas Induced to forego his pending appeal by misrepresentations 
of lav anforoeaent officials, later endorsed by his counsel, 
that he would be released If he repudiated his elals of 
Innocence and confessed the crime* 

5* The lover court's order denying the motion without 
hearing was erroneous and should be reversed* 



I* Section 2255 unequivocal1j requires a hearing 
on any allegations which, if true, would justify relief, 
unless the notion and records show conclusively on their 
face that the prisoner is not entitled to relief* In 
reversing trial courts for falling to grant such hearings. 

Courts of Appeals have said that Section 2255's requirement 
of a hearing is "strong and imperative*" United states v* 
Rutkin. 212 F* 2d 641, 644; Zelhart v. Uhl ted States. 185 F* 

2d 124 (C*A* 5, 1950)* 

II* Although the right of appeal is of statutory, 
not constitutional origin, it is fundamental and the right 
to exercise it oust he zealously safeguarded by the courts, 
Cochran v* Kansas. 316 U*S* 255, 62 S* Ct* 1068* This Court 
has said that habeas corpus is appropriate where a defend* 
ant has been deprived of his appeal by action of officials* 
Rovkin V* Huff* 121 F. 2d 865 (C.A.D.C., 1941)* A Section 
2255 motion is substantially identical, in this respeot, to 
habeas corpus. Smith v. United States . 187 F* 2d 192, 195 
(C*A*D*C*, 1950^ cert* denied, 341 U*S* 927* In eases 
under $2255, the courts have held that deprivation of c o m 
parable fundamental rights would justify relief* United 
States v* Plselotta, 199 F* 2d 603 (C.A* 2, 1952)* This 
Court has implied that "deterrent to appeal" is eognlsable 
under Section 2255* Smith v* United States. 187 F* 2d 192, 197* 
19S (C*A*D*C* 1950). 

iBsagsx 

Appellant's motion, construed most favorably to him, 
sufficiently alleges that law enforcement officials Induced 
Appellant to sign a false confession and to abandon his 
appeal then pending; and that defense counsel subsequently 


aided or aofuleseed In this nlseonduet by cutting 4|p«Uant 
to tbtatofl his app e a l and advising his to coo p erate with 
tbo police* This allegation la sufficient to astitlo 
Appellant to a hearing* 


!• 



212 ?. 2d Ml, 644 (C*A. 3, 1954). tbo Seotloa provides that 
•Unless tbo notion and tbo files and rooor d s of tbo oaoo 


conclusively sbov that tbo prisoner is entitled to no relief. 



• • 







Thus it Is not necessary for Appellant to sbov, on this 


appeal, that he oeald saoeessfally prove bis allegations* 

Sven if the allegations soon baseless, the Appellant has a 
right to bo heard If they raise a * substantial issue of foot*" 
United States V* Havana. 342 U*S* 205, 210; Paris ▼. United 
States, 210 P* 2d lift, 121 (C*A* 8, 1954)* 

Coarts of Appeals hare frequently rerereed Dlstrlet 
Covt orders dismissing ,2255 notions without a hearing, 

Aero the allegations were not conclusively refuted by the 
mtian and r wNi. ?*r taqU, la Zelbnrt r. Paltad SUU«. 
185 P. 2d 124, (C.A. S, IBM), the Appellant alleged that he 
pleaded guilty ea a preedLse of reoolrlng a light soatonse; 
that he did net naive his right to counsel, and that he did 
not understand the ehargee and did net Intelligently plead 
guilty* stating that "serious questions of foot are 
presented", the court ruled that a hearing should have been 
granted to detend.no the truth of the allegations* See also 


- 10 - 




the 


IM MULT* 175 F. 2d 769 (C.A. 5, 1949), where 

sim Court of Afpetlt held that it wee error to deny a 
hearing on an allegation that perjvei testimony was knowingly 
need, and Wanwiw t* United States. 208 P. 2d 844 (C.A.D.C,, 

1953), ordering a hearing on alleged deprivation of right to counsel. 


Other reeent oases emphasising the neeesslty fer a 
hearing on Section 2255 allegations Include United States ▼. 

Wantland, 199 F. 2d 237 (C.A.7, 1952) (order reversed fer 

; 

hearing on olalst that oounsel was denied) .’ United States v. 
Plsclotta. 199 F. 2d 603 (C.A. 7, 1952) (claim that 


Appellant pleaded guilty unknowingly and Involuntarily would 
necessitate a hearing), and Wheatley v. United States, 198 
F. 2d 325, (C.A. 10, 1952) (hearing ordered on allegation 


that appellant lacked effective counsel, notwithstanding 
the fact, of which the oourt took judicial notice, that 
counsel had been appointed hy the District Court and mas an 
attorney of high standing)# The opinion In the latter 
oase effectively smnarlses Appellant* a argument heres 

"The mandate of our court as well as 
of the S upr e me Court Is dear that 
where an Issue of fact Is presented 
wider Section 2255 petitioner is en¬ 
titled to a hearing and must he af¬ 
forded an oppertwxLty to testify and 
produce evidence In support of his 
allegations." 

(198 F. 2d at 327). 



Appellant recognises that the right to appeal in a 

directly 

criminal case derives from statute, noy from the Constitution. 


But this foot does not moan that defendant aay he arbitrarily 
deprived of hid appeal. Cochran v. Kansas. 316 U.S. 255, 


11 






6 2 S* Ct# 1068# In that case Coehran, serving a life 


t«m in a state prison, soo^t habeas corpus, alleging, inter 
alias 

"that officials of tho stats peni¬ 
tentiary tfiforelnf prison rolss 
thoro 1st off sot bad suppr essed 
appeal Iwowaf ho had prepared, 

■airing it impossible for hia to 
porfoot an appeal # • #• 310 U#s# 

236, 62 S# Ct# 1060, 


Tho Supreme Court hold that Coohran had sufrielently alleged 
a violation of the equal protection olauso of the Fourteenth 
Asen&tent, in that the state had deprived Coohran of 
privileges afforded to others# Tbs judgment was reversed, 
and the ease remanded for a "determination of tho verity of 
those allegations#" 316 U.S# 258, 62 8# Ct# 1070# 

Similarly, this Court ha* declared that a defendant 
deprived of an appeal by action of officials nay be entitled 
to relief on habeas corpus# Boykin v* Huff,. 121 F# 2d 865 
(C#A#B#c#, 1941) involved a petition for habeas corpus 
alleging that, despite tho petitioner's desire to appeal 
from his conviction, the trial court by eertaln actions 
deprived hia of the right to appeal, solely en account of 
his poverty# This Court found that tho trial court had given 
petitioner the impression that an appeal could only be 
prosecuted by counsel, not In propria persona# Accepting 
this, ths petitioner took no further steps to porfoot an 
appeal# This Court said: 

"Unless the court was justified in 
its statements, therefore, its 
action had the effect of denying 
an appeal, er, uhat lo the same 
thing, of preventing appellant 
from t,airing and perfecting it#" 

121 F# 2d 871# 
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The Court 


•Miile duo process under tho Fifth 
iotndNOt, as under the F ou r teen th, 
does not require appellate review, 
nevertheless when Congress creates 
that right It is not free from all 
constitutional restrictions. Including 
the obligation not to sake unreasonable 
discriminations* 

i 

"The assumption has boon widespread 
that Congress has absolute power to 
grant or withhold appeals In forma pauperis*** 
But when the life or the liberty of tho 
oltlnen Is at stake on a serious criminal 
charge, and appeals are given as a matter 
of right to those who are able to pay for 
them, it may be dotibted (though as to 
this we express bo opinion) whether they 
oan be withheld f ro m indigent persons 
solely on the ground of their poverty er 
otherwise than so as to give them sub¬ 
stantially equal protection with mors 
fortunate eltlsens* Tho right of appeal, 
though statutory. Is not insubstantial, and 
Its statutory origin does not make it a 
matter of such small consequence that it 
may be given or wiysheld arbitrarily** 

(121 F. 2d 872). 2 / 


It is true that in the Bnwkin case, collateral attack 
was hold unnecessary because it was possible for this Court 
to hold that an appeal was ponding, and to treat tho papers 
before it as an appeal* But where, as in the present case, 
there are no papers which tho Court oan treat as a delayed 
appeal, Boykin makes clear that collateral attack should bo 
permitted* Thus in Brisws v* 32 F* 2d 108, 110 (C*A* 


8, 1020), which arose on petition for habeas corpus, the 
court said: 


"While it is settled law that tho writ of 
habeas corpus cannot bo employed as a 
substitute for a writ of error and oan 
go only to tho questions of Jwisdle- 
tlen and legality of sentence, yet if 
the government, through its officers, 
makes it impossible for a convicted 
person to secure and prosecute a writ 
of error from such oonvietlen, ho had 
a remedy, by habeas oorpus, to raise all 
of tho questions he sight have raised 
under tho perfected writ of error** 


c 


ftoeirin v* Ruff has been considered to 
it an appeal, once provided by statute, 
denied* See Rutledge, J*, in 
316, 334 (1942) (dissenting o] 



for tho rule 
t be 
133 F* 





To the mm effect mo Killer Sanford . 59 ?• Sapp* 812 
817 (9.C*K.D. Ga«. J l94S)afflrMd, 150 P. 84 637 (C.A. 5, 

1545)s 

•Thus, while It has boon said that *ac 
a ppaal is not a m m na ry elcncnt of duo 
proMst,' • • • MTtrthtlMi * • • it Is 
the duty of a habeas cor p us o ourt to 
inquire into tho question of idiether 
aotlon by tho o ourt , or its officers, has 
in effect deprived tho prisoner of his 
right of appeal** 

This C o u r t has node clear that a Section 2255 notion 

is sahstantlally identical, for present p u r po s e ^ to a 

petition for habeas corpus. Salih United States. 187 

F. 2d 192, 195 (C.A*D.C. 1950), cert* denied, 341 U.S. 927* 

lad in that ease, this Court indicated that eel lateral 

attack pu r sua nt to Section 2255 is ths proper reusdy shore 

deprivation of substantial rights is at issues 

FWhen • • • it is said that thsrs has been 
a denial of 9 constitutional righto, 9 
... tho abols o our so of events is to bo 

xit&iM of*evidence olainod to infringe a 
right p ro te s t o d by tho Constitution* Such 
admission alone dees net result in the 
denial of a constitutional guaranty so long 
as ths er ror is subject to esrrsetion on 
appoal and there is no Indication of any 
de ter re n t to a pp oal, cash as lafck of oounsol 
* * * shore, however, tho denial of 
constitutional right persists, through laok 
of eouaool or perjury undisoo vo rsd, or neb 
denlnatlea w h ich says all idlitsime 
fren the trial, or there Is lack ef Juris* 
diction or sous other fundenontal weakness 
in tho Judicial p r oce ss which has resulted 
in tho oonviotlon, collateral attack is at 
hand, now wider £2255. For, ordinarily, 
appeal would bo Ineffective to preserve tho 
right denied*• (187 F* 2d 197-198)* 

This statement fully accords with other decisions 
holding, in line with the hoboes corpus eases that relief 
under Section 2255 should bo qoeorded wh e r e deprivation of 
fUndsBontal rights is alleged* In United States v* Plsoiotta. 


of 


199 F# 3d 903 (C*A« 2, 1692), for tlttflt, tho SllTl 
A ppea ls for tho Second Circuit considered t |3t38 —tlon 
alleging that tho ApftUa&t pleaded guilty as a mdt of frond 
or co er c i on practiced upon hi* by his attorney or his brother* 
The court said that a acre allocation of ln—npeten— or In* 
efficiency on the part of —so 1 —aid not Justify relief, but 
Indicated that allocations that a pi— of guilty use not volun* 
tartly or understand!ngl y node, but sas tho resalt of ale* 
oonduot by counsel, —aid raise "substantial Issues of fact" 
requiring a hearing* See also United States v* lutMn. a 2 P* 2 
641 (C*A* 3 1954) (hoarlnc rofolrod on allegation prosooatlon 
need perjured testlaony in conspiracy to cc u r l ct appellant); 
Gelbart v* United States. 185 P. 2d 124, (C.A. 5, 1950) (hoar* 
Inc refaired on allocation, inter alia, that appellant pleaded 
failty after u#s* Attorney praised his a light sent—; and 
Has— T, united states. 193 F* 2d 23 (C*A*D.C* 1951)* 

Iho authorities arc ■—ordinal y plain that the rljjbt to 
appellate rerlew, although granted by statute, nay not bo la* 
paired by tho Inte rfer o n — of lav safer—at officials with tho 
exercise of that right by a convict* Whenever It is alleged 
that Cover—ent officials have Intervened to prevent tho 
proper adalnlotratlon of Juetl—, each an allegation raises 
a substantial Issue of fact uhloh oast be lnfulred into — 

r- ->«. — -•» 

Section 2355* 

Ve hare pointed oat that the truth of Appellant** 
allegations is bo t —torlal hero* Uovover, the fornal 


5/ Appellant does not, of course, suggest that ggy fail 
to take an appe a l —y later bo rolled — la —1 lateral 
on a sentence* For ex—pie, the —re failure of 
carry out a previse to appeal la not al 
aside 
<C*A* 

1947) 


a sentence* Qemie v* United States, ITT P* 3d 195 
4, 1949)1 Council v. Cls—or. ifflT. Id 349, SSI (C*A*D*C* 
• Tbo all egat lens hero are far core s 


than la the 



_ , t eeasplraoy by lav 

prlve Appellant of his right of appeal* 





records available to oowteel 1 
ant 9 * contention that ho soffe: 
t h eore t ical lnjary* Appellant 
the testlwowy of a single idea 
tallied his innocence, aad call 
that ho eeald not have boon pr 
alleged accomplice a p p ea led, m 
and he aas act free for want m 


l cone color to Appel 1- 

[ actual as veil as 

; 

m convicted yriaarlljr on 
flag witness* Bo wain- 
witnesses who testified 
rat at the arise• Appelli 
his cotrrletloa was roven 


little ednoatlea; ho is virtually illiterate and ho is 
dearly audit to wake ooapotoat decisions a b e d g r aced 
questions in his own ease anal ifed by cowed* In those 
eiremstanoes, it any wdl bo that ho oodd hare boon 





